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A, ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

i. Whether the trial court’s fatlure to timely enter written
findings of fact and conclusions of law after the 3.5 hearing is
harmless error when appeliant admitted that her statements were
freely made and she does not challenge the admissibility of her
statements on appeal?

2. Whether a remand is required when the trial court
sentenced defendant to a total term of confinement and total term

of custody that exceeds the statutory maximum sentence?

B. STATEMENT OF THE CASE.

i. Procedure

On November 8, 2010, the Pierce County Prosecuting Attorney
(State) filed an Information charging Raven Victoria Pierce (defendant)
with one count of identity theft in the second degree, two counts of theft in
the second degree, and one count of forgery. CP 1-3. The case was

assigned to the Honorable Beverly G. Grant for trial. 1 RP 1!

' The Report of Proceedings of the trial are labeled as Volumes I-IT and are sequentially
paginated. For clarity, the record will be referred to by volume number followed by the
page in that volume. The voir dire and jury verdict proceedings are included separately
and will be referred to on the record by date.
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Betore the trial testimony, the court held a hearing pursuant to CrR
3.5 to determine the admissibility of statements made by the defendant to
Deputy Daniel Hacker, a twenty year veteran of the Pierce County
Sheritf’s Department. 1 RP 4. After hearing testimony from defendant and
Beputy Hacker, the court orally concluded that defendant’s statements
were admissible. 1 RP 41, The court did not enter written {indings of fact
and conclusions of law, however, until August 2, 2012-after the filing of
appellant’s brief, CP 100-101; See also Appendix A.

At the conclusion of the trial, the jury found defendant guilty of
identity theft in the second degree, both counts of theft in the second
degree, but not guilty of forgery. 6/9/2011 RP 2-4; CP 75-78. Prior to
sentencing, defendant stipulated to her prior record and the Court
determined that defendant’s offender score was g mine. 2 RP 295, CP 81~
83.

On October 14, 2011, the court sentenced defendant to the
maximum sentence within each standard range: 57 months in confinement
for count one; 29 months for count two; and 29 months for count three,
with each count to run concurrently, 2 RP 295-296; CP 84-96. Defendant
was also sentenced to 12 months of community custady and ordered to
pay $2.047 in legal inancial obligations. CP 84-96.

Defendant filed a timely notice of appeal on October 14, 2010, CP

o
:~3
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2. Facts

a. 3.5 Hearing

BDeputy Hacker testified that, in November, 2010, he was
dispatched to the home of Ms. Michelle Walker regarding a fraud charge.
I RP 14, Ms., Walker believed that her government issued Electronic
Benefits Transfer (ERT) card had been frandulently used and she provided
Deputy Hacker with a financial statement that listed irregular purchases
made with her card af a nearby 7-Eleven convenience store, | RP 14, Ms.
Walker identified her once-friend, defendant Raven Pierce, as a suspect.

1 RP 14,

Deputy Hacker went to the nearby 7-Eleven and viewed
surveillance footage for the transaction times listed on the financial
statement that he recetved from Ms, Walker, | RP 135, Deputy Hacker did
not see Ms, Walker in the surveillance footage, but did see defendant,

1 RP 1S,

Deputy Hacker went to defendant’s residence and recited to
defendant her Miranda’ rights, which she understood. 1 RP 16, Defendant
appeared to be talking freely and voluntarily. 1 RP 14, Deputy Hacker did
not make any threats or promises in retumn for her cooperation. 1 RP 17—

I8, 28. Defendant admitted that she was at the 7-Eleven, but explained

? Miranda v. Arizong, 384 11,8 436, 86 8. Ct. 1602, 16 L. Bd. 2d 694 {1966).

~3- Prerce RB



that she was using her own card and was not involved in fraudulent
activity, | RP 19, Defendant was arrested and transported to jail. 1 RP {8,

Deputy Hacker testified that, upon arrival at the jail’s “sallyport,” ¥
defendant admitted to using Ms. Walker's EBT card and said that she felt
remorseful for doing so. T RP 20, 28. Defendant also admitted to
switching her own EBT card with Ms, Walker’s card. 1 RP 21, Defendant
explained that she obtained Mg, Walker's personal identification number
(PIN} by watching her use the card. | RF 21, Deputy Hacker testified that
these statements were freely and volontarily given. 1 RP 21,

Defendant admitted that she responded voluntarily to Deputy
Hacker’s questions. 1 RP 31, Defendant did not deny being in the 7-
Eleven or baving Ms. Walker’s EBT card. 1 RP 31, Defendant testified
that she voluntarily made a statement o Deputy Hacker regarding
possession of Ms, Walker's EBT card; specifically, that she did not steal
the card. 1 RP 31,

Defendant asserted that Deputy Hacker offered, twice, to book
defendant only on the wentity theft charge so long as she “told the muh”

I RP 33-34." According to defendant, she did not say anything more to

' The “sallyport” is a staging area where police officers transfer arrestees from police
vehicles into the custody of the corvections officers. 1 RP 20,

* Defendant later testified at trial that the incentive of being booked on only one charge is
that she would have only one bail, and thus, would have a greater Hkelihood of being
refeased from jail before the weekend (defendant was booked on a Friday afternoon). 2
RP 200,
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Deputy Hacker, but instead sat and listened to him. | RP 34, Defendant
testified that Deputy Hacker did not coerce or threaten her in any way. 1
RP 39. Defendant was booked only on the identity theft charge. 1 RP 38—
39.

On June 7, 2011, at the close of the 3.5 hearing, the court made the

following oral findings and conclusions:

Having heard the testimony of the officer and defendant,
this Court finds that there was probable cause for the arrest,
that Miranda rights were given, and she understood them,
and that her statements were made freely and voluntarily to
the officer.

1 RP 41. On August 2, 2012, the court entered written findings of fact and

conclusions of law. CP 100-101; See Appendix A.

b. Trial

Ms. Michelle Walker's EBT card was loaded with food stamp
funds and cash benefits on the first day of every month. 1 RP 45, Ms.
Walker used that money to buy food for her children and to pay her rent. 1
RP 44-45, 65. Ms. Walker routinely called a toll-free Department of
Social and Health Services (DSHS) number at the beginning of each
month to verify that her food stamp benefits had been transferred to her
account, 1 RP 65. On November 1, 2010, Ms. Walker called DSHS and

discovered that her card had been deactivated. 1 RP 49-50. The next day,

-5~ Pierce.RB



Ms. Walker went to a focal DSHS office where she learned that the card in
her possession actually belonged 10 defendant.® 1 RP 50-51.

Ms. Walker first became acquainted with defendant 1n September
2010, 1 RP 52, Ms, Walker frequently walked her six-vear-old daughter
and seven-year-old son to the bus stop with defendant and her ning-year-
old daughter.® 1 RP 52. Ms. Walker and defendant would sometimes drop
the children off at school and then walk to a 7-Eleven to buy some snacks
with Ms. Walker's EBT card. | RP 54. A few times, defendant stood right
next to Ms. Walker while she entered her PIN into the payment machine at
checkout. | RP 55. Ms. Walker testified that, during the time that she
knew defendant, she never gave her EBT card to anyone and never asked
anybody else to go shopping for her, | RP 58,

Ms. Valerie Vertz, a DSHS Program Manager responsible for EBT
systemn security, examined the EBT financial records for both Ms., Walker
and defendant. 1 RP 71, 86-101. Ms. Vertz testified that, on November 1,
2010, shortly after midnight, Ms, Walker’s EBT card was loaded with
$653 dollars in food assistance and $539 of cash assistance. 1 RP £7-88.

She also testified that, at 2:38-2:39 am., there was an ATM withdrawal

* The DSHS issues EBT cards via mail and over the counter, Cards issusd over the
counter do not come with a persons name imprinted on the front, 1 RP 72-73.

¢ Defendant’s nine-year-old daughter was living with defendant’s mother, who lived in
the same apartment complex as Ms. Walker. Defendamt frequently visited her daughter,
P RP 52

N Merce.RB



on Ms. Walker's card of 3400 and also of $100 at the 7-Eleven closest 1o
defendant’s mother’s residence.” | RP 86-87, 98. In addition to these cash
withdrawals, Ms, Walker’s card was used later in the day for three food
transactions and an additional cash transaction at that 7-Eleven. | RP 89,
There was then a balance inquiry transaction on the card. 1 RP §9.

Ms. Vertz then exanuned defendant’s EBT financial statement,
which indicated that defendant’s EBT card had been loaded with $359 in
cash assistance on November 1, 20100 T RP 92, Ms, Vertz also testified
that on November 1, 2010, at 2:43 a.m,, there was a balance inquiry on
defendant’s ERT card at the exact machine that Ms. Walker’s card was
used at 2:38-2:39 a.m. on November 1, 2010. 1 RP 92,

Deputy Hacker testified that, upon arrival at jail, defendant
admitted to switching EBT cards with Ms, Walker. 1 RP 122. Defendant
also admitted that she obtained Ms. Walker’s PIN by watching her use the
card during previous transactions. | RP 122,

Defendant testified that she shopped on behalf of Ms. Walker
approximately three times in October, with gach transaction totaling
around $50 to $60. 2 RF 172-173. She also claimed that, prior to moving

on November 1, 2010, Ms. Walker gave defendant her EBT card and PIN

TMs. Vertz explained that, because the {inancial statement is processed in Eastern
Standard Time, three hours need o be deducied from the thme on the financlal stalement
for contextualization. | RP 87, 94, The time listed in the Sate’s brief reflects proper
contextualization to Pacific Standard Time.
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two times. 2 RP 175, 176, According to defendant, Ms. Walker came to
defendant’s home after trick-or-treating on October 31, 2010 and asked for
a roll of totlet paper. 2 RP 179. During the visit, defendant allegedly
received permission 1o borrow Ms, Walker's EBT card, but did not receive
the card at that time. 2 RP 180, Defendant claims o have received the card
on November 1, 2010, while she was moving to her new apartment. 2 RP
183184, Defendant claimed she returned the card on November 2, 2010,
2 RF 192,

Defendant denied confessing to Deputy Hacker. 2 RP 200, 216~
217. Defendant could not explain how her EBT card ended up in Ms,

Walker’s purse, 2 RP 217,

C. ARGUMENT.

i THE TRIAL COURT’S FAILURE TO TIMELY
ENTER WRITTEN FINDINGS OF FACT AND
CONCLUSIONS OF LAW IS HARMLESS
WHERE DEFENDANT DOES NOT CHALLENGE
THE ADMISSIBILITY OF HER STATEMENTS
ON APPEAL.

Prior to introducing evidence of a custodial statement, including
confessions of guilt, the prosecution st prove that the statement was
freely given, State v. Woods, 3 Wn, App. 691,477 P.2d 182 (1970}, See
also State v. Kidd, 36 Wn. App. 503, 674 P.2d 674 (1983). Such
statements are presented betfore the court during a 3.5 hearing, at which

point the court determines whether staternents will be allowed during trial.

-8 - Pierce. R



This procedure prevents jury members from hearing improper evidence,
thereby reducing the likelihood of a mistrial, Stase », Fanger, 34 Wn.,
App. 635, 663 P.2d 120 {1983). After the 3.5 hearing, the court is requirad
to enter written findings and conclusions regarding the admissibility of
evidence. CrR 3.5(c).® This requirement is not an empty formality. Stare v,
Cunningham, 116 Wn. App. 219, 65 P.3d 325 (2003).

Faihure to enter written findings and conclusions can be reversible
ervor if the defendant can show prejudice as a result of such fatlure, Stase
v, Hapnes, 16 Wn, App. 778, 788, 559 P.2d 583, review denied, 88 Wn.2d
1017 (1997). The appellant has the burden of showing that he or she has
incurred prejudice. State v. Quincy, 122 Wu. App. 395, 398, 95 P.3d 353
{2004). The court may also consider failure to enter written findings as
reversible error if it determines that delayed findings and conclusions have
been tailored to meet the issues presented in defendant’s brief. Quingy,
122 Wn. App. 395 at 368,

However, failure to enter written findings and conclusions is
harmiess error “if the {trial] court’s oral findings are sufficient to permit
appellate review.” Caunningham, 116 Wn. App. at 226. See also State v.

France, 121 Wn. App. 394, 401, 88 P.3d 1003 (2004). In determining

¥ CrR 3.5(c) provides that, “After the hearing, the court shall set forth in writing: (1) the
undisputed facts; (2} the disputed facts (3) conclusions as to the disputed facts; and (4)
conclusion as to whether the statement is adniissible and the reasons therefor.”

9. Pigree. RRB



whether the ervor was harmless, the court may consider whether written
findings were promptly filed once the State was notified of the error and
whether the delay was intentional. Cunningham, 116 Wa. App. at 226,
a. Defendant has not assigned error to the trial
court’s admission of the defendant’s

statements so the fatlure to promptly enter
findings did not cause prejudice.

Where no assignment of ervor has been made, the court will
generally not consider a claimed error. See Painting and Decorating
Contractors of America v. Ellensburg Schoeol District, 96 Wn.2d 808,
814-815, 638 P.2d 1220 (1992). Defendant does not argue that the trial
court’s oral ruling was erroneous or inadequate, During the 3.5 hearing,
defendant testified that she received her Miranda rights and thereafter
responded voluntarily to Deputy Hacker's questions. 1 RP 31, Defendant
also testified that she voluntarily made a statement to Deputy Hacker
regarding possession of Ms, Walker’s EBT card. 1 RP 31, Defendan
testified that Deputy Hacker did not coerce or threaten her in any way. |
RP 39. At the close of the 3.5 hearing, the court made the following oral
findings and conclusions:

Having heard the testimony of the officer and defendant,

this Court finds that there was probable cause for the arrest,

that Miranda rights were given, and she understood them,

and that her statements were made freely and voluntarily to
the officer.

10~ Pierce RB



I RP 41, There was no legal or factual dispute as to whether defendant’s
statements were made freely and voluntarily. The dispute centered upon
the content of the statements—whether defendant confessed to stealing Ms,
Walker's EBT card, or whether defendant told Deputy Hacker that she
received permission to use the card. This was a matter for the jury to
decide, and was never considered in the 3.5 hearing. The only ervor
claimed by defendant in regard to the 3.5 hearing is the trial court’s
procedural failure to timely enter written findings and conclusions.” Brief
of Appellant, 1.

b. The failure to enter written findings of fact

and conclusions of law is harmless error

because written findings have been submitied
for presentation.

In determining whether the failure to enter timely written findings
and conclusions was harmless, the court may consider whether written
findings were promptly filed once the State was notified of the ereor and
whether the delay was intentional, Canningham, 116 Wn. App. at 226.

The court may consider failure to enter written findings as reversible ervor

if it determines that defaved findings and conclusions have been tailored to

® See infra pp. 13~16 for discussion of how the delayed entry of written findings and
conclusions has not prejudiced defendant; especially, in light of defendant’s failure to
assign error to the trial court’s ruling in the 3.5 hearing.

11 Pierce RB



meet the issues presented in defendant’s brief, Guincy, 122 Wa. App. 395
at 398.

fn the present case, it was error for the trial court to fail to subrit
written {indings of fact and conclusions of taw. However, once the State
hecame aware of this error, written findings were promptly submitted for
presentation. The State became aware of the ercor soon after defendant
filed her appeal June 12, 2012, and written findings and conclusions were
presented August 2, 2012, Both the trial prosecutor and defense counsel
signed and agreed to the August 2, 2012 findings and conclusions. See
Appendix A, The written findings reflect the decision of the court. There
are no significant differences between the oral and written findings of fact
and conclusions of taw. Compare supra p. 5 (oral findings), with
Appendix A (written findings}. In June, 2011, the trial court orally ruled
that defendant’s statements were admissible. In August, 2012, the trial
court entered written findings confirming that the defendant’s statements
were admissible.
c. The failure to enter written findings of fact
and conclusions of law is haunless error
given that the trial court’s oral findinga

would have been sufficient for appeilate
review had the ruling been challenged.

Despite the absence of written findings and conclusions until

August 2, 2012, the trial cowt’s oral findings are sufficient to permit

12 Pieree KB



appellate review. In Stare v, Smith, 67 Wn. App, 81, 85, 834 P.2d 26
{1992}, the trial court did not enter written findings but instead made the
following oral findings and conclusions:

As far as the 3.5 issue is concerned, T would find the
afficers more credible ... T do not find that the defendant
was threatened. 1 do find that he was read his *“Miranda”
rights at the scene, that he indicated that he understood his
rights. And that thereafier the statements he made to police
were made freely and voluntarily. '’

The appeliate court in Seeith determined that the trial court’s oral findings
and conclusions were “more than adequate™ to permit review of the 3.5
ruling, and concluded that the fatlure to enter written findings and
conclusions was hanmless error. /d. at 87.

Similarly, in State v. Rifey, 69 Wn. App. 349, 353, 848 P.2d 1288
(1993), the trial court failed to enter written findings and conclusions, but
orally determined that defendant: (1) was fully informed of and
understood his Miranda rights; (2) voluntarily made a statement; {3} was
not coerced; and (4) made the statement knowingly and wntelligently. The
appellate court in Kifey concluded that the trial court’s oral findings were
sufficient to permif appellate review and that the failure to enter written

findings and conclusions was harmless error. fd, at 353,

 Although the trial court in Srmith found that one party was move credible than the other,
CrR 3.5(c) does not require such a finding.

13- Pierge RB



The oral findings in the present case are similar to the oral findings
int both Smuith and Rifey. Here, although the trial court did not enter timely
written findings and conclusions, it orally found that the defendant
received and understood her Miranda rights and voluntarily made a
statement to Deputy Hacker. 1 RP 41, And, because the court found that
the statement was made {reely and voluntarily, the court concluded that
the defendant’s staternents to Deputy Hacker were admissible at trial.

I RP 41

Appellant presents the following issue pertaining to an assignment
of error: “Is reversal required where the trial court failed to enter written
findings of facts and conclusions of law after the 3.5 hearing and the ervor
was not harmless because the court's ervor prevents appellate review?”
Brief of Appellant, 1. However, appellant’s brief does not explain how the
court’s error prevents appellate review. “Passing treatment of an issue or
lack of reasoned argument is insufficient to merit judicial consideration,”
Spradiin Rock Products, inc, v, Public Utitity Dist, No, 1 of Grays
Harbor County, 164 Wu. App. 641, 667, 266 P.3d 229 (201 1) (quoting

Holland v. City of Tacoma, 90 Wn. App. 533, 538, 954 P.2d 290 {1998)).

<14« Pierce. RB



d. The failure to enter written findings of fact
and conclusions of law is harmless erroy
given that defendant has not demonstrated
that she has, as a result of such failure,
wcurred prejudice.

Case law establishes that “the absence of written findings {is] not
grounds for reversal absent prejudice.” Xtate v. Thompsen, 73 Wu. App.
122, 130, 867 P.2d 691 (1994), citing to Stafe v. Haynes, 16 W, App,
778, 788, 559 P.2d 583, review denied, 108 Wn.2d 1014 (1987).

Although the court did not timely enter its formal findings of fact
and conclusions of law, there was no substantive difference hetween the
oral findings and the writien findings. Both findings detail that defendant
received and understood her Miranda rights and that her statements were
made freely and voluntarily to Deputy Hacker. See supra p.§. It is unclear
how defendant can demonstrate that she has incurred prejudice as a result
of the delayed entry of findings because her trial was still conducted under
the court’s rulings during the 3.5 hearing. Defendant has not demonstrated
that she has incurred prejudice as is required by case law, and thus has not
established that fathure to timely enter findings and conclusions is
reversible error. Thompson, 73 Wn. App. at 130

Defendant alleges that “reversal is required because the court’s
failure to enter required written findings and conclusions was not harmless
error.” Brief of Appellant, 10. However, defendant makes no showing of

prejudice. Defendant seems to contest the substantive conclusion of the

4
—
T
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3.5 hearing (that defendant volumtarily made statements to Deputy Hacker)
based upon the failure to timely enter findings and conclusions. However,
the defense does not demonstrate how the result of the trial would have
been different or how a review of the trial court’s findings would be
different if the error had not ocourred. The trial court orally concluded that
defendant received and understood her Miranda rights and that her
statements made to Deputy Hacker were made freely and voluntarily. | RP
41. Defendant herself even testified at the 3.5 hearing that she received her
Miranda rights and that she voluntarily made a statement to Deputy
Hacker, ] RP 3L

Both defendant and Deputy Hacker testified to their respective
versions of events during trial before the jury. | RP 122, 2 RP 180. The
iury, as arbiter of credibility, considered testimony from both defendant
and Deputy Hacker and apparently concluded that one party was more
credible than the other. These eredibility determinations are up to the trier
of fact and not subject to review. Stafe v. Camarifio, 115 Wn.2d 60, 71,

794 P.2d 850 (1990).
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Defendant argues that the failure to enter written findings and
conclusions is reason alone to reverse defendant’s convictions,! Brief of
Appellant, 910, 12, Nevertheless, defendant does not attempt to
demonstrate that she has incurred prejudice, Defendant fails to assign error
to the court’s decision 1n the 3.5 hearing and does not contest the
adrissibility of defendant’s statements. Defendant was not prejudiced by
the delayed entry of written findings and conclusions that affirm the trial
gourt’s oral findings and conclusions regarding the admissibility of
defendant’s staternents. The failure to enter written findings and
conclusions is harmless error,

A REMAND IS REQUIRED FOR THE TRIAL
COURT TO EITHER AMEND THE
COMMUNITY CUSTODRY TERM OR

RESENTENCE DEFENDANT CONSISTENT
WITH RCW 9.94A.701(9).

]

Qu July 23, 2009, the Washington Supreme Court held thay,
because the exact amount of time that a defendant will spend in

confinement can almost never be dejermined at sentencing, a defendant’s

" Defendant sites no autharity that reversal is the proper remedy for fatture to enter
written fiadings and conclusions. See e g, Srare v Smith 67 Wn, App. 81, 87, 834 P.2d
26 (19923 (.. ] the State’s Galure to draft formal written findings and conclusions, while
clearly pot reconunended, doss not necessitate reversal of [defendant’s] conviction.”);
State v. Thompson, 73 W App. 122, 130, 867 P.2d 691 {1994) (“the absence of written
findings [is] not grounds for reversal absent prejudice.”); and, Stute v. Bynum, 76 Wo.
App. 262, 265, 884 F.2d 10 (1994) (explaining that failure to enter written findings of
fact and conclusions of law does not require reversal where “the court’s comprebensive
oral ruling is sufficient to allow appellate review.”).
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jndgment and sentence must “explicitly state that the combination of
confinement and community custody shall not exceed the statutory
maximum.”" I re Personal Restraint of Brooks, 166 Wn2d 664, 675,
211 B.3d 1023 (2009). However, the court noted in dicta that its ruling in
Brooks would likely be superseded by amendments of the 2009 regular
session of the State Legislature. /d gt 672 n. 4

Effective July 26, 2009, the Washington State legislature passed
what is now codified as RCW 9.94A.701(9), It provides that the
community custody term specified by RCW 9,944,701 “shall be reduced
by the court whenever an offender’s standard range term of confinement
in corabination with the term of community custody exceeds the statutory
maximum for the crime.” Laws of 2009, ch. 375, § 5; former RCW
9.94A.701(8).

in State v, Franklin, 172 Wa 2d 831, 839, 203 P.3d 585 (2011},
the Washington Sapreme Court addressed the new sentencing
requirements and concluded that RCW 9.94A.701(9) applies retroactively
and that the Departiuent of Corrections (DOC), not the trial court, is
responsible for bringing pre-amendiment sentences into comyprliancs with

the new statute. fd. at 839840,

" This became known 85 a “Brooks Notation.”
B ROW 9,944 701 is titled, “Community custody—Offenders sentenced to the custody
of the department.”
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In State v. Bayd, Wn.2d 275 P3d 321,322(2012), the

Washington Supreme Court held that the trial court, not the DOC s
responsible for bringing post-amendiment sentences into compliance with
RCW 9844 701(9). The court also reiterated its position in Franklin, that
“following the enactment of [RCW 9.94A 7011, the 'Brooks notation”
procedure no longer complies with statutory requirements.” Bopd, 275
P.3d at 322,

Here, defendant was found guilty of identity theft in the second
degree, a Class C felony under RCW 9,35.020(3). Class C felonies have a
statutory maximum of five years confinement per RCW 9A.20.021.
Defendant was sentenced to 57 months confinement and 12 months of
community custody. This 6% month total sentence exceeds the statutory
maximum of 60 months for a class C felony conviction,

Section 4.6 of defendant’s judgment and sentence contains the
following “Brooks notation™ “PROVIDED: That under no
circumstances shall the total term of confinement plus the term of
community custody actually served exceed the statutory maximum for
each offense.” CP 84-96 at ¥2. However, such notation is no longer
sufficient to estabhish that a sentence complies with statutory
requirements, Beyd, 275 P.3d at 322,

Because defendant was convicted of a Class C felony and was
sentenced after July 26, 2009 to a combination of confinement and

community custody that exceeds the statutory maximum of five years, the
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appellate court must remand (o the trial court to either amend the
community custody term or resentence defendant consistent with RCW

9.94A.701(9) per Boyd.

D, CONCLUSION.

For the reasons listed above, the State asks this court o affirm
defendant’s conviction but remand to the trial court to either amend the
coramunity custody term or resentence defendant consistent with RCW

9.04A.701(9).

DATED: AUGUST 15,2012

MARK LINDQUIST
Pierce County
Prosecuting Attomey
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is attached. This statemient ts certified 1o be true and correct under penaly of
perjury of the ian of the State of Wastunglon  Signed at Tacoma, Washington,
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SUPERIOR COURT OF WASHINGION FOR MERCE CQUNTY

STATE OF WASHINGTION,

s,
BAVEN VICTORIA PIERCE,

Plasahsff,

Defordant

CAUSE NO. 101 8872831

FINDINGS OF FACT AND CONCLISIONS
OF 1AW
ADMBSIBILITY OF STATEMENT, GR35

THIS MATIER having conm  for hesting before the Honomble Judge Beverly Grant on the 7ih day

of Fune, 3011, end the const having nded arally oo the edadssibility of g defendant’s staterasnts, o,

therefure, the court sets forth the following Badivgs of Fact sod Concesians of Law as o adaaisabulity.

UNDIBPUTED FACTS

{ OunNovember 1, 3010, Pierce Coumty Sheaf¥'s Deputy Doy Hacher condacied the defendwt on s

fraud conaptamt ot her apariest in Tecuma, Waskinghm,

2. After Deputy Hacker identifed the defoadunt, by verbally advised her of the Mirsnds swamings.

3. The defondent &4 not axk for an sBoner and nuade severad stateent to low enforcenmnt s

DIEPUTED FACTS

The defendant testiBed st the 3,5 hearsug Bt Deputy Hacker told her that i she wang’t

coapieaiive - he s going & come back snd avest her boyiend os an eccomaplice The defendant [

) e of Pr: § “A(&){
FINDINGS OF FACT AND CONCLUSIONS OF LAW ADMIBSIBLITY O 530 Tocorun Avsce . Roas W6k
STATEMENT, (YR 3 5.1 farnman, Washingion YB82-217)
i3S

Sehephone: {183 WEIHW
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slso testifed thet Hacker wid her that f she would tell the tnuth he wadd only book her inlo jail on
identity e ft sud oot the other charges.  The defendant sad that the &d not sey amything to the
deputy in responsa §o these sitements
CONCLUSIONS AS TO DISPUTED FAUTS
Based oo the wstenooy of Deputy Hacker and the defeudant - the Coust eesolved the issue
favor of the State spd frund that ol statements of the defimdant were without cosrcion ared all
statements weee fresly sud vohutanly made. The Court slse found thet 0o thyeats or promises were
nude to the defendast.
CONCLUSIONS AS TO ADMISSIBILITY
1. The Mumds swarsiags gives were fegally sufScient o advice the defendard of her Comtituonal
dghtz Becsuse the rest of dhe defemdant’s custodial statemeants to law eaforcument were made
after s knowing, volutary end infelligent waiver of ber conshitsbons! sghts; they are adoizsible

s £ State’s cazean-clnef

DONE IN OPEN COURT this E«i day of Q“’&- 2012 Nunc Pro Tunc to the 7th day of

Jome, 2011,

Prasghted by

SENK NESON
Deputy Froseculing Attomey
WEBR 24235

FINDINGS OF FACT AND CONCLUSIONS OF LAW ADMISSIRILITY OF Ofios of Froseeuting Atturmey

ST ATEW GrR35.7 32 Tacoma Avenus S, Roam Bak
Tocoms, Washingion $8462.2171
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